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VI. MOTION FOR DISCLOSURE OF EXCULPATORY 
EVIDENCE [NEW) 

A. INTRODUCTORY 

n JSj 8 * ne , W section °ftfee book’s consideration of pretrial motions 
avajiabJe for discovery. 'It is an interpretative section concerning the 
hitherto largely overlooked constitutional requirements of discovery 
;n ordinal cases Most of the cases considered here deal with post- 
trial discovery of information which was available to the prosecution 
but not to the defendant and holding the prosecutorial failure to dis- 
close a violation of due process. This section analyzes those cases 

li« a r P U “ Synthe , 31 ®- jt su ggests that the rights inherent in tL. 
•c ages should be available before trial by --- - ~ 

mpcli a n iomo IJ i i i. . 



~ ■ MXMmn i M u «aag ai in ejnal itself. . Because more often the 
matter should be resolved before trial, this section is included in our 
consideration of pretrial motions. 

B. HISTORICAL DEVELOPMENT— FROM BURR TO BRADY 

An understanding of the evolution of constitutional requirements 
of criminal discovery is important to the preparation and persuasive 
arguments of the motion for disclosure of exculpatory evidence and 
thus we outline extensively this historical development. 

As we read the rather unambiguous words of the Bill of Rights an 
easily understood framework for the prosecution of criminal offenses 
appears established. Jhe halance is struck in favor of the a rn.,^1 
X, 1 " 0t 1116 8t » te - The accused is entitled to prompt notic^f any 
official charge and a speedy trial, but not so speedy as to deprive him 
of a reasonable opportunity to prepare his defense. He is entitled to 
know both the nature and cause of his accusation to confront his ac- 
cusers, and to enjoy both the assistance of counsel and the compulsory 
process of court in securing his evidence. 1 

In the face of such assurances, ths reaLpractice of criminal pro- 
cedure has become such that lawyers and jurists alike are shaken 
whenever a court requires the observance of those lofty principles so 
often preached and so seldom practiced. Today’s combat veteran of 
the criminal courtroom is shocked to hear that the Supreme Court is 
requiring prosecutors to voluntarily turn over to the accused all evi 
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• dence favorable to his defense, whether such information bears di- 
! ; rectly upon his innocence or indirectly by impeachment of govern- 
! \ ment witnesses. This doctrine el evates t o constitutional status the 
ethical precept of Canon 5 of the American Bar Associationj^ 
of Professional Ethics : 

ij . . the primary duty of a lawyer engaged in public prosecution 

j ‘ s not to convict, but to see that justice is done. The sup 5 r ess ion 

of facts or the secreting of witnesses ca )able of estalrlis ting the 
Innocence of the accused is highly repre tensible ... 

i The legal requirement of disclosure of all information which might 
aid the accused in seeking an acquittal has been a gradual evolution of 
fits and starts. Its first beneficiary was former Vice President Aaron 
Burr. At that time no distinction between exculpatory and inculpa- 
tory information was made because lawyers believed that the Consti- 
tution meant what it plainly said in the phrase that the accused shall 
; enjoy die right “to be informed of the nature and cause of the accusa- 
tion.” " 1S To the ex tent that a distinction can be made the considera- 
tion here is solely of exculpatory material, not the circumstances of 
the, accusa tion. This includes material of potential impeachment. 
Value. In United States v. Burr, 21 * the defense sought the letter sent 
to President Jefferson by General Wilkerson which apparently con- 
tained information accusing Burr of treason. They wanted the letter 
for use in impeaching Wilkerson who was expected to be a chief wit- 
ness against Burr. The government objected upon the grounds that the 
defense had not shown the letter to be material, and in any event, no 
subpoena duces tecum could issue before the indictment was found. 
Chief Justice Marshall, silting as a trial judge found bodi objections 
untenable and unconstitutional: 215 



So far back as any knowledge of our jurisprudence is possessed, 
Jfa e uniform practice of this country has been, to permit any in- 
dividual. who was charged with any crime, to nreuare for bis de- 

2.3 “Tilt; law does not expect a man to !>e prepared to defend every act of his 
life which may suddenly and without notice lie alleged against him. In 
common justice, the particular fact with which he is charged ought to be stated, 
and stated in such a manner as to afford a reasonable certainty of the nature of 
the accusation, nnd tile circumstances which will be adduced against him.” United 
States v. Burr, 4 Crancli 470 at 489 (1807) . 

2.4 25 Fed. Gas. 30 (No. 14.692(1) (C.C.D. Va. 1807). 

2,3 Id. at 32-3.3. 
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j ense, and to obtain the pro c ess of the cou rt, for the purpose of 
enabling him so t ojfm This practice is as convenient and~as 
consonant to justice as it is to humanity. It prevents, in a great 
measure, those delays which are never desirable, which fre- 
quently occasion the loss of testimony, and which are often op- 
pressive. r 

******* 

The constitution and laws of the United States will now be 

Zltf I* 6 PUrP ° Se ° f aSCertainu| g ^ey bear upon 
the question. The . . . constitution gives to the accused, “in all 

criminal prosecutions, a right to a speedy and public trial, and 
compulsory process for obtaining witnesses in his favor.” The 
right given by this article must be deemed sacred by the courts 

Zn u ld M S ° construed as to be something more’ 

than a dead letter WijUcan more effectually elude th* r.VIa 

Y" a |TT dy tnal than the decla ration that the accused shM lfe 
digaMgdTFom preparmg fo r ,t until an indictment skill 
a gainst him? It is certainly muck more in the true spirit of the 

P t r ° V uT Whl r h l eCUT r S l ° the accl,sed a speedy trial, that he 
should have the benefit of the provision which entitles him to 
compulsory process as soon as he is brought into court. 

******* 

Upon immemorial usage, then, and upon what is deemed a 
sound construction of the constitution and law of the land the 

Zul 13 f, 0V r-: ' V any , person char S ed ^ a crime in the 
courts of the United States has a right, before as well as after 

indictment, to the process of the court to compel the attendance of 
his witnesses Much delay and much inconvenience may be 
avoided by this construction; no mischief, which is perceived 
can be produced by it. 

ele W,t iL 0 rU ra -i ng i tlle eV ° lution of 1,1(5 institutional principles, it is 
clear that die ideals expressed by Justice Marshall in United States 

v. urr enjoyed a short life, especially with respect to state criminal 
proceedings. By 1923, the accepted concept was that all a state de- 
fendant was entitled to by virtue of the Constitution was a formal 
hearing with notice and the opportunity to be heard. Jt was o nly over 
st rong dissent that Justice Holm e s prevailed in Mno77 Demse. v m 
j£. establishing the principle that eve n though the re may hive 
the form of a trial, due process require s that justice l,e more than! 
919 261 U.S. 86 (1923). 
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- 7 ““'—, Twelve years later, the proseetttion again was before the 
C„„r. denying that “the act, nr „f , p ™ec”Lg 

IThT'*" Thee th Trl7 s i a T n ! • • • to :i Henial of ^ p«*»s 

<)f evidence which could have imnLl^ g T 

* T ROnV indee d a vl o Jinn " f d£ 

Spess. Thus, <„i,y itnrtv years jg the first hesitant fp. J 

— ■ ~ n:arch to a fair tri 7T7Zf ~^, 

‘ffT - ]1 — ipatorv evidence .^ ! 

i, i h l delermined ln We »• Kansas,™ that the same reason- 

fh fJ P ; ed When a 8tate witness allegedly had testified falsely under 
Jr ° f ^ervuon and that a later trial against an accomplice for 

adv'jr in y T 1 m r nt tes,im ° ny and evi <fc"ce. A real 
n ™' n6k *' sin . ce ; — d in Jliiffin f/n,W 
Pp- . : . l!C ( f ,nt remanded a case becau^T it could not bT 

et muped whether the denial of a new trial was based upon judicial 
,' Cr f™ '.', r ,"P ori ,he '"admissibility of the evidence. The Court 
1:1 ? lf lhe t e * ,dence were admissible unde r District ofThd^ hf 
J p o . new trial should result hecaZ th 0 Dr 0 S ec„tion f.;U H g 

gif ,hB 3S pi 

ir 1110 f r o i cciiti< "' ? ? avc jn °f ,fin r e n - knifc j° ^ 

Oocke t. Tl' e defa ,s^reliedjipuiijse ^.(jet e ,^ justification. t,„t the 
p i rt-cuho,, did not adrdsT d elonse counsel 51' the pen -kn ife heca,,,; 
J e prosecutor did n ot be lieve the ev idence arim J'K Ie r„ >i._ g.. ~ 
preme Court, four justices would have reversed the case out of hand 
1 -t the majority remanded. On rehearing, the United States Court 
cl Appeals for the District of Columbia reversed, saying: 

,, *yr;! ,! l r,r fah ,Wt a,,rl t!,af w ° bav ° confidence in the 

' ; ,f .p prosecution. Its opinion that evidence of the 
J n U k '"k w;ls "U'dnussihle was a reasonable opinion 
• • - low ever, the ease emphasizes the necessity of disclosure by 
t.ie prose, ution of evidence that may reasonably be considered 
admissible and useful to the defense. When there is substantia 
room for doubt the prosecution is not to decide for the court 
_ what is admissible or for the defense what is useful . 221 

^~JU n “ V 7 ' H ' lohan ' 294 r s - 121 Si 11H2 0935) 

,u 31 T U S. 213 11942). 

336 U.S. 704 (1949j. 

f ' r!nin v - Staten. IH.i K.2d 000, at 992-0.3 (D C. Cir. I960). 
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Two years later the Third Circuit overlooked Griffin in favor ol 
Mooney v. Holohun, supra, and Pyle v. Kansa s, supra, which were 
cited in support of the Court’s finding a denial of due process when 
the prosecutio n had deliberately suppressed the evidence of tw o 
bullets which could h ave demonstra ted that the policeman wa s 
.killed hv another poli ceman rather than hv the defendant— -thus 
increasing the l ikelihood of a life, rather than d eath, sentence. Unite d 
States ex. rel. Almeida v. Baldi . 2 3 2 

The trend being established in these cases received further Su- 
preme Court support in a different context in 1953. In Bowman 
Dairy Co. v. United States the discovery afforded imder*Rule 16 
was exhausted by the defense which then attempted further discovery 
through the mechanism of a subpoena duces tecum served upon the 
United States Attorney. The Court rejected' the government ar^ u- 
.merit that pretri al discovery was limited to the procedures afforded 
by Rule 16, noting: " * — . a 



There was no intention to exclude from the reach of process of 
the defendant any material that had been used before the grand 
jury or could be used at the trial. In_short, any document or 
fcther materials, admissible as evidence, obtained by the Gov- 
ernmen t by solicitation or voluntarily from third persons is >- 
ject to subpoena.* 2 * - — ■ ~ 



Unfortunately, the Court did not go beyond an interpretation of the 
Ffperal Rules of Criminal Procedure, and it is unclear whether 
the Bowman decision was bottomed upon constitutional provisions. 
The Court’s dictum in United States v. Reynolds r* a Federal Tort 
Claims Act case in which the government claimed immunity from dis- 
closure of privileged information, came much closer: 

Respondents have cited us to those cases in the criminal field, 
where it has been held that the Government can invoke its evi- 
dentiary privileges only at the price of letting the defendant go 
free. The rationale of the criminal cases is that, since the Gov- 
ernment which prosecutes an accused also has the duty to see 
that justice is done, it is unconscionable to allow it to undertake* 

2,1 195 F.2d 815 (3d Cir. 1952), rert. denied, 345 U.S . 904. 

’“341 U.S. 214 (1951). ~~ 

"• Id. at 220. 

”•345 U.S. 1 (1953). 








T , w,».uutsnam e. 

e particular informant hat! played an integral part in the narcotics 
transaction. After discussing the scope and function of the privilege 
the Court went further: 

A further limitation on the applicability of the nriviWe 






evanl a nr 



le contents of his 



IgaBTffliBWnSBBffiWW 



ilege must gi 



an ac- 



a cause, the nrrv- 



T 16 reIe ^ a, 1 lce of Roviaro is much its holding in the narrow 

context of the so-called informer’s privilege, but. that it recognized the 
need for disclosure in the interests of constitutional fairness While 
th^woj^Jl, institutional” does not a p pear, no other meaninT"^ 
logically be .ascribed to thcjcnn ' ~ndamental requirem^TT? 









, . . . e accused, or is essential to a 

lit-ir determination of the oa 



1,1 case conce rned the informers privilege. The signifi- 
cance of Roviaro lias been largely lost in the emotional wake of 
Jrncks v. United States 2 ' J " decided three months later, which held 
that the defendant was entitled to an order directing governmental 
disclosure ot all reports of two government witnesses to the F.B.I. 
which touched upon the events and activities to which they had 
testified at trial. Because this was a Communist Party case in which 
disclosure of confidential government files affecting national security 
was involv ed, the case created a great controversy which ultimately 

st 12. 

353 U.S. 53 (1957). 

Id. at <50-61. 
s,, 353 U.S. 657 (1957 1. 
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resulted in the so-called Jencks Act . 230 The opinion has been read 
as announcing standards for the “administration of criminal justice 
m the federal courts” - rather than resting upon constitutional 
grounds But the Court also said “Justice requires no less ”, 232 cited 
U mted States v Butt, supra, United States v. Reynolds, supra, and 
Roviaro. Chief Justice Marshall’s opinion rested flatly on constitu- 
tional grounds and involved very similar issues of disclosure 
J^ynolds said m dictum it w ould be “unconscionable to . . . A.™ J 
tnc accused of anythin? wVimV* mmlif ka i t_* 1 r «« 



a f. R ° Vmr ° its disclosure upon '"“fundamental requirements 
ot fairness. All this dem onstrated that constitutional consid er*!, nn a 
at least in Dart, Dromnted the lenr-I.-* ("Ti.-. I n ’ 



■minuwijTRp/sm.'gaiTaf.r 




Reversed on due process grounds where the prosec utor had promise d 

e to have his 






rocess occurrea — not because the 
rosecution solicited false tes timony, hut because such testimony 
the trial unfair. .The jury might well have turned the issue 



,n 18 U.S.C. 3500. 

231 353 U.S. at 658. 
m Id. at 669. 

”■ 345 TJ.S. at 12. 

214 355 U.S.28 (1957). 
360 U.S.264 (1959). 
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of guilt or innocence upon its ev aluatio n of credibility of the govern^ 
ment witnesse s. 

One week later, without mentioning the cases evolving in the area 
of state criminal disclosure, the Court rendered on the same day two 
decisions which temporarily called a halt to expanding discovery 
rights. By a five-to-four split, the Court rendered decisions in 
Palermo v. United States , 2S * and Pittsburgh Piute Glass Co. v. United 
States . 2 * 1 It would be easy to gloss over these two decisions with 
the comment that Palermo exempted agent’s “summaries” of verbatim 
statements from the Jencks Act, and that Pittsburgh Plate Glass held 
that no absolute right to disclosure of grand jury minutes existed. 
More is involved. Palermo clearly reflected the Court’s concern with 
the public storm created by the Jencks decision; Mr. Justice Frank- 
furter wont far beyond the necessities of the case in establishing his 
view of the proper guidelines for the administration of the Jencks 
Act as the exclusive device to secure witnesses’ statements in federal 
criminal trials. The four concurring justices noted the lack of 
necessity for such obiter, and carefully pointed out that though the 
Jencks decision was not rendered upon constitutional grounds, “it 
would be idle to say that the commands of the Constitution were not 
close to the surface of the decision. . . .” 2,8 The concurring opinion 
bad added weight since its author was also the opinion writer in 
Jencks. The major objection of the concurring justices was that the 
Jencks Act could not constitutionally be regarded as the exclusive 
instrument for disclosure of such documents. Pittsburgh Plate Glass 
is principally significant in this context because of much later history. 
With the change of Court membership and the acquisition of addi- 
tional experience through the passage of seven years, the Court in 
Dennis v. United States 238 found it necessary to limit Pittsburgh Plate 
Glass to its facts, cited the dissenting opinion, and to note: 

. . . . the growing realization that disclosure, rather than suppres- 
sion. of relevant materials ordinarily promotes the proper ad- 
.ministration of crimina l justice. . . - I This realization! is also 
"reflected in the expanding body of materials, judicial and 

”•360 U.S. 348 (1959). 

360 U.S. 395 (1959). 

”* 360 U.S. at 362-63. 

384 U.S. 855 (1966). 
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otherwise, favoring dis closure in criminal cases analogous to 
the civil practice. - 2 - 

The vulnerability of the Frankfurter majority in Palermo lies i n its 
.necessarily inconsistent treatm ent o I discovery in state crimina l ~ 

-e sediiiRs as opposed to lederal eases J l,i. y g u.. a- A, ~ 

of William K. Powell. Powell’s pro se petition for a writ of certiorari 
won him [almost four months to a day after Palermo] a per curiam 
reversal and order for a full hearing helow upon his contentions. His 
contentions were based upon the absence of counsel at arraignment 
and the Stale’s suppression of vital evidence at his trial. On the 
jitter point the Fifth Circuit reversed his conviction primarily he . 
finp?e the prosecutor had not d isclosed a written statement that he 
had taken from a state witness which would have heen useful i n 
^ peaching the witness / 11 Additionally, the prosecutor did not dis- 
close a letter from a Michigan lawyer indicating that the witness was 
unstable and had been confined in mental institutions in three differ- 
ent s ‘ ates ' -haPPeara that one, and perhans both, of these dnem^m s 
yould not have qualified for production under the Tencks Act in a 
lederal criminal prosecutio n, but in a state prosecution, the failure m 
disclose them was . . suc h fundamental unfairness as to amount to 
~ denial of due process of law.,” ^ Ironically, the defense only 
found out about the doc uments as a result of the federal distri ct 
Courts issuance of a subpoe n a duces tecum., over the State’s objec- 
tion, in the habeas corpus proceeding.™ Similarly. j rl Aside 7 7. 
lexasp the fuiln re to disclose to defense counsel that the usvehiatriTt 
;md psycho logist who examined the accused for the Stu^ Telievetl 
him legally incompet ent was a violation of du e proc ess even thoug h 
-no request for disclosure was made. Again, since the Stm* 
call such witnesses at the trial, the Palermo dictum, if applied to this 
fact situation in a federal prosecution, would have prevented dis- 
closure. 



240 Id. at 870-871. 

r:-:f weU ..y: Wiman ’ 287 F ' 2|) 375 fSth Cir - 10filK 

Id. at 281. 

-‘‘“This, of course, illustrates ll.e ba sic problem. Why 9 |„mld the critical «.ih - 
^.ciiii only bo available after conviction and years of litigation and incarceration ? 
Rowell had already ser ved live years ami had loss than one year rcmuini r~7,, 
nerve when he received his justice. ~ 

HO (5th Cir. 1 or,.!). 
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It was at this stage that Brady v. Maryland ' l0 reached the Court. 
Pursuant to the defendant’s pretrial requests tire prosecution had 
turned over several of the co-defendant’s extrajudicial confessions, 
but had withheld the critical one in which the accomplice admitted 
the actual killing. As this might hear upon the issue of punishment, 
the Maryland Court of Appeals concluded the failure to disclose was 
a violation of constitutional due process required by the fourteenth 
amendment . 218 On certiorari, in an opinion by Mr. Justice Douglas , 
the evo lution o f tire disclosure cases was partly outlined and approved . 

The holdings of the Third Circuit in United States ex. rel. Almeida v . ' 
Baldi. supra , and United States ex. rel. Thompson v. Dye / 47 were 
agreed t o have stated the “correct constitutional rule” that “suppres- AjU 
^9ion of evidence fav orable to the accused was itself sufficient to A 
amount to a denial of Hue process.” Noting that “the same result, 

obtains when the State, although not soliciting false evidence, allows 
it to go nncorrected when it appears” the Court concluded this 
point of the opinion with: 

We now hold that the suppression by tire prosecution of evi- 
dence favorable to an accused upon request violates due process '\ 
where the evidence is material either to guilt or to punishment ,* 
.irres pective of the good faith or had faith of the prosecution.* - 
The principles of Mooney v. llolohan is not punishment of 
society for misdeeds of a prosecutor hut avoidance of an unfair 
trial to an accused. Society wins not only when the guilty are 
-convicted hut when criminal trials are fair. " 



\'i In a separate opinion, Mr. Justice White prophetically stated his 
reluctance, “I would employ more confining language and would not 
cast in constitutional form a broad rule of criminal discovery.” 251 
Whether Brady was in fact a dramatic extension of prior law is de- 
batable, hut there can he little debate that it quickly became the 
touchstone upon which a rash of immediately successive decisions 
rested. Within two years eight cases from six circuits relied upon its 



24 » 373 U.S. 83 (1963). 

3,8 226 Md. 422 (1961). 

247 221 F.2d 763 (3d Cir.) rert. denied, snb nom Pennsylvania y. United States 
ex rel. Thompson, 350 U.S. 875 (1955) . 

242 373 U.S. at 86, 87. 

248 Id. at 87. 

=•" Ibid. 

211 373 U.S. at 92. 
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learning and most of them extended its holding to new factual situs- 
ion. Artificial distinctions are being swept aside in favor of a 
simple rule of fairness which requires the prosecution to disclose to 
the accused all information which is favorable to the defense .- 58 It 
seems very likely that this rule of fairness will be equally applicable 
to federal and state proceedings. And consequently, the Paler mo 
dictum regarding the “exclusiv eness 77 ^ the fencks Act in .scc n~ 
production only of state ments meeting the requirements of the~Act 
jnust be abandoned. Man y statements may well be helpful to the 
accped which do not fall with in the Act and these nannot^S m. 
with constit utional requirements, be sunnres H cr~ “ 



C. LOWER COURT EXTENSIONS OF BRADY 



Immediately following Brady, the Third Circuit had occasion to 
invoke its application in United States ex. rel. Butler v. Maroney 258 
when by habeas corpus the defendant challenged his death sentence 
following conviction of first degree murder of the sheriff who was 
transporting him to prison. The ordy eye witness, other than the de- 
fendant, had made a statement to the prosecutor which was at variance 
with his trial testimony but was not disclosed to the defense. Brady 
alone was sufficient authority for the court to find a violation of due 
process for the statement could well have corroborated the defen- 
dant’s acco unt of the struggle and served to impeach the state witness, 






united States ex rel. Butler 



rr , e — - , - — ■ Maroney, 319 F.2d 622 (3d Cir. 1963)- 

Umt,d States ex rel Meers v. Wilkins, 326 F.2d 135 (2,1 Cir. 1964) ; United 

S M 2 lr W rJSrt,? 7 F ', 2 T d 174 (3J Gr - 1%4) ; Barbee v - Warden 331 
F.2d 842 (4th Cir. 1964) ; Ellis v. United States, 345 F.2d 961 (D.C. Cir 1965) - 

ST2V3« m ^ r a,eS ’,L 4 si F n 49 Cir ' 19W > ! United States v. Abraham, 
;-j d „? 95 ln ^ t . h Qr - 1965 > : Un,te(i States ex rel. Bund v. La Valle, 344 F.2d 
aid uir. 1965). 

^Commentatqn are bcginnin K to recog nize the relationship of these develop . 
^nents to the federal proce dure under the Jencks Ant, and that the roT ^Ti757~;,T'- 

* tV' r L.Z ee % T ° arr r " mLlt f at arl , ' Ulrl l f:r n " 

closure Duty and the Jencks Act, 40 St. Johns Law Rev. 206 (May 1966) While 
UB Court ha. yet to consider th e incongruity, its most recent decisions «3SHT 
Mint toward further advanc es which should ultnnately return us to Ch iefL^d 
Maranail-s opinion in United States v. Burr, supra, an .1 a constitullnn.nl whi-C 

5 a 5 -H-ij jT 

j“ ch * recognition may eliminate the tendency of law enforcement officers 
to modify their note taking to prevent production under the Jencks Act— i e takinc 

ve,1,a ' im a,ul ,,ot app,,,v,; ‘ 1 by ,he wi ' iness - 




PRKTIUAL MOTIONS 



57 



[thereby increasing the likelihood of a more lenient sentence. Early m 
11964, the Second Circuit i n United Stat e* ex. rel. Meers v. Wilkins 
| was confronted with a case in which no false evidence had been_used; 

! the prosecution simply failed to tell the defendant about the two eye 
•witnesses who positively stated defendant was not the robber, and 
'used in their place two other eye witnesses who identified the accused 
. ; ag the offender. An finding a violation of the fairness re quired Jg. 
it d ue process, the case extended Brady because here there was no 
If most from the defense. Again, the contrast with federa l procedure 
: I,., right even to know the names of government wit- 
nesses except in a capital case an d then only three days before tnd 
l*!s marked. One of the most thorough and persuasive analysis follow- 
- mg Brady flowed from the pen of Chief Judge Sobeloff in Qarbee j). 
Warden ™ in which the Fourth Circ uit rejected four arguments_oi 
the~Drosec U tion: (1) the non-disc losed ballistics and fingerpnnjre.- 
norts were not probative because the prosecution did not introduce^ 
of the scientific an alysis into evidence. The gun was 
t merelv “marked for identification purposes” as looking like the gun 
|| which the gunman used to shoot the policeman, but was not intro- 
duced into evidence. (The gun so identified was admittedly owned 
■ ^ >■ 121 there- was no request of any sort for disclosures 

m the prosecutor did not even know of the reports, such knowledge 
rennsed exclusively in the polic e: and (4) in advent, the nom 
disclosure was not prejudicial. In rejecting the n on-^robative 
argument, the court noted the obvious inference to h e drawn from . 
t h* prosecutor’s tactic i n displaying a gun belore the jury wh ile, 
identifying it as “like” the gun which sh ot the policeman when the 
police reports showed conclusively that the gun had nothing to jo. 
.with the crime. Th e court quoted Griffin v. United States, supra, that 
disclosure of aiFevidence reasonably considered admissible was re- 
quired “ the prosecution is not to decide for the court what is 

admissible or for the defense what is useful.” 290 In rejecting the con- 
tention that the defense must request that which it does not know about, 
the court said, “In gauging the nondisclosure in terms of due process, 

«•« 326 F.2d 135 (2d Cir. 1964). „ 

«U8 U.S.C. 3432; see pages 139-40, supra. One may speculate a. to the 
view of the current Solicitor General who authored the Meers opinion. 

»»«331 F.?d842 (4th Cir. 1%4). , 

“ Id. at 8-15. 
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die focus must be on the ess ential fairness of the procedure a nr) not on 

Jne_ astuteness ot e.ther counsel.” The r -_ ^ 

knowledge was not more helpful to the State: 




f ailure of the police to reve a l such material evidence in their 
possession is equally harm f ul to a defendant whether the in- 
formation is purposely, or ne gligently, withheld. And i t m^ce* 
no., difference it the withhold ing is by officials other tha nUfT 
grnsecutor. The police are also part of the nrn am i imn “th„ 

cruelest lies are often told in silence ” 81,1 



Finally, the prejudicial effect of the non-disclosure was sufficient to 
meet the Supreme Court test o f Fahy v. Connecticut.™ “The question 
is whether there is a reasonable possibility that the evidence com- 
plained of might have contributed to the conviction.” 268 Aside from 
the excellent consideration of these recurring points, the opinion is 
significant in that it extended Brady to (1) yotentialW evidentiary ’ 
gpaterials, and (2) informat ion in the hands of the police but not in 
jhe liands^of the prosecutor. A.;,!,- ,.f — llotrral j m 

poitancc, one other major case remains for consideration In 
EUu v. United States,™ Brady provided the basis for a remand for 
lower court determination of facts. It was conceded that the deceased 
died a week after the accused was alleged to have struck him on the 
head with a board, the accused alleged that the arresting officer had 
told him that the deceased had been released from the hospital the 
same night and was arrested for drunkenness the day of his death. 
The absenc e of defense counsel’s effort in securing the hospital records 
or exploring the informa tion in the possession of the accused did no t 
detract from the prosecutorial duty of disclosure. “ 



2,0 Id. at 846. 

3,1 1 Sid. See also, Curran v. Delaware, 259 F.2ii 707 (3d Cir 19581 
283 375 U.S. 85, at 86-87 (1963). ‘ 

3,5 331 F.2d at 847. 

38 ‘ United States ex. rel. Drew v. Myers, 327 F.2.1 174 (3d Cir. 1964) holding 
possible due process violation by the eumnlative effect of withholding names of 
eye witness until day of trial, court’s refusals of continuance before and at trial- 
Thomas v. United States, 343 F.2d 49 (9th Cir. 1965). Government disclosed 
pretrial name and statement of witness who was in prison, so no denial of due 
process; United States v. Abraham, 347 F.2d 395 (7th Cir. 1965); United States 
ex rel. Bund v. LaValle, 344 F.2d 313 (2d Cir. 1965) Grand Jury minutes may he 
subject to due process requirements of disclosure aside from Jeucks Act production 
3,3 345 F.2d 961 (D.C. Cir. 1965) . 
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I D. PROCEDURAL DEVICES FOR IMPLEMENTING DISCLOSURE 

Two basic methods are suggested to secure pretrial disclosure in 
federal criminal cases: (1) a combined motion under the authority 
? of Rule 16, Rule 17(c) and the due process requirements of the 
ji Constitution; or (2) use of Rule 16 preliminarily, and when discovery 
is exhausted thereunder, the motion for a subpoena duces tecum, 
r pursuant to the authority of Rule 17(c) and the various constitutional 
f provisions discussed earlier. At trial verbal demands will suffice, 
S’ the more particular the demand the better. 

t The subpoena duces tecum was approved in United States v. Burr, 
t supra, and later in the Bowman Dairy case. It lends itself to rule 
; evolution on a case-by-casc basis. Hence, it should be a favorite 
» vehicle. 

Lest there he any ambiguity, it is recognized that the discussion of 
this chapter represents an interpretation of a trend, and suggests 
5 further change. It is the authors’ view that a proper construction of 
« the Constitution would require free pretrial discovery in criminal 
cases similar to that enjoyed in civil cases. Two basic justifications 
’ .are usually given for the restrictive criminal discovery: fl) the de- 
f endant’s privilege against self-incrimination justifies secrecy on the 
part of the state, and (2) if the accused knew th e witn esses and evi- 
dence against him, he would destroy the same . However, the Consti- 
tution contains no hint, that its framers intended that the price of the 
i privilege against self-incrimination would be the right to refuse dis- 
closure of evidence on the part of the state. The proper construction 
seems quite the contrary. Even if the argument were valid, it makes 
f no sense to deny disclosure when the accused is willing to waive his 
privilege in return for disclosure. The second argument reverses the 
presumption of innocence and rests upon the assumption that the 
accused is a criminal who will destroy evidence if he knows about i t. 
The fact is that the innocent are the persons who need discovery mos t 
i and who arc least likely to intimidate witnesses. The guilty far more 
rfommonlv know the evidence against them. The argument also 
.assumes sub silento that the defense lawyer will cooperate in the 
suppression of evidence and intimidation ol witnesses. 

We would hope that Justice Fortas’ remarks in Dennis v. United 
States, supra, will prove prophetic, and that we will soon find “. 
disclosure in criminal cases analogous to the civil practice.” Until 
384 l (.5. 8. r >5, 870-871 (1966). 
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this occurs, the disquieting fact will remain that a few fundamentally 
unfair trials will be corrected by the fortunate post-trial discovery 
of suppressed evidence, but an undeterminable number of undis- 
covered cases will be uncorrected. For the twenty-one appellate 
cases considered here which have been decided since 1950, how 
many other cases went undiscovered? Aside from the innocent who 
is wrongfully convicted, we must observe that the conviction of the 
guilty through fundamentally unfair methods diminishes our ability 
to rehabilitate the offender, erodes our morality, and corrupts a fun- 
damental symbol of a free and democratic society — a fair trial. 

E. ITEMS DISCOVERABLE 

The list below is chronological. It is limited lo federal appellate 
i ases and does not include slate court cases or lower federal court 
decisions.’ 97 

1. Letter, from General Wilkerson to President Jefferson, waf 
thought to contain allegations of treason; Wilkerson expected to b« 
star prosecution witness in Burr treason trial; subpoena duces tecum 
permitted before indictment; letter sought for purposes of impeach 
ment. United States v. Burr, 25 F.2d Cases 30, Fed. Cas. 30 (No 
14,692 d) (C.C.D. Va. 1807). (Marshall, C.J.). 

2. Pen-knife, that deceased was found to have open in his pockei 
when examined at morgue. Griffin v. United States, 183 F.2d 99C 
(D C. Cir. 1950) (Edgerton, J., on remand from 336 U.S. 704). 

3. Bullets, police found .45 caliber bullet lodged in ceiling o: 
store, bloody .38 caliber bullet outside near the slain officer; accused 
had only fired one shot (.45 caliber) and police had fired severa 
times (.38 caliber); non-disclosed bullets supported defense theory 
that policeman accidentally shot by another policeman and that jury 
should give sentence of life, not death. United States ex. rel. Almeidr 
v. Baldi. 195 F.2d 81 5 (3d Cir. 1962). cert, denied. 345 U.S. 904 

4. Documents and Other Materials. — although constitutional con 
siderations were not stated to be a basis for the holding, the Supreme 
Court held that “. . . any document or other materials admissible at 
evidence, obtained by the Government by solicitation or voluntarih 

” T for state eases, see Right of Accused in State Court to Inspection or DU 
closure of Evidence in Possession of Prosecution. 7 A.L.R. 3rd 8 (19661 ; Right o 
Defendant in Criminal Case to Inspection of Statement of Prosecution’s fPitnes i 
for Purposes of Cross-examination or Impeachment, 1 A.I..I5, 3rd 181 (1966) 
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for third parties is subject to the subpoena . . Bowman Dairy Co. v. 
United States, 341 U.S. 214, 220 (1951). It is significant that the 
Court apparently approved the following language (which counsel 
may choose to use as a model) of the Bowman subpoena: 

All documents, books, papers and objects (except memoranda 
prepared by Government counsel, and documents or papers 
solicited by or volunteered to Government counsel which con- 
sist of narrative statements of persons or memoranda of inter- 
views), obtained by Government counsel, in any manner than by 
seizure or process, (a) in the course of the investigation by the 
Grand Jury No. 8949 which resulted in the return of the in- 
dictment herein, and (b) in the course of the Governments 
preparation for the trial of this case, if such books, papers, docu- 
ments and objects, (a) have been presented to the Grand Jury; 
or (b) are to be offered as evidence on the trial of the defen- 
dants, or any of them, under said indictment; . . ■ .or (c) are 
. relevant to the allegations or charges contained in said indict- 
ment, whether or not they might constitute evidence with respect 
jo the guilt or innocence of any of the defenda nts. 341 IJ 
at 2l7. 



5. Statement.— of police officer that accused appeared drunk at 
time of arrest. Another arresting officer testified that accused ap- 
peared normal in every respect. At close, prosecutor offered to call 
the other arresting officers who were in court, but stated their testi- 
mony would be corroborative. Murder conviction reversed. United 
States ex. rel. Thompson v. Dye , 221 F.2d 763 (3d Cir.), cert, denied, 
sub north Pennsylvania v. United States ex. rel. Thompson, 350 U.S. 
875 (1955). 

6. Informer’s I\'ame and Address . — who played an integral part 
in the narcotics transaction and could possibly furnish evidence of 
entrapment or other defense on merits. Information secured by bill 
of particulars because of “fundamental requirements of fairness.” 
Roviaro v. United States, 353 U.S. 53 at 60-61 (1957). 

7. Pretrial Statements Relating to Trial T estimony . — -.Governmen t 
wart; required to produce for defense inspection and use all pretrial 
statement made over a period of years by two government witnesses 
to the F.B.I., so long as statements touched upon the events of the 



trial testimony of 



the witnesses. Jcnciis v. United States, 353 U.S. 



657 (1957)' (Brennan, JA Although decision historically read as 



f ■ 
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Supervisory over low er federal courts, it wa s rendered before ilie 
- afg.tinction between requir ements of fairness in federal and stat e pro- 
geedings w as virtually eliminated with Mapp v. Ohio, 3 67 U.S.643 
(1961). Later the author of the Jencks opinion was to write that 
it would be idle not to recognize that constitutional considerations 
lay near the surface in that decision. In view of later cases, lend kj 
should probably be rec ognized as a due process case now. 

8. Statement, of key government witness to prosecutor who kept 
it in a separate file; admitted illicit relationship with deceased who 
was killed at 2 a.m. in the morning by defendant/husband when found 
in the company of the witness, dlcorta v. Texas , 355 U.S. 28 (19571, 

9. Fact That Pretrial Statements Destroyed. — police destroyed all 
— t one of the statement s given pretrial by thr^cused and then 
perjured themselves at tri al saying there was only one statement given. 
Rape conviction reversed lat er when police explained testimony on 
grounds that destroyed s tatements were no different from one mjT 
dliced. Curran v. Delaware. 259 F 2d 707 (3d Cir. 1958), cm 
denied, 358 U.S. 948 (1959). Big^s, J • 



... we state that the trial of a capital case, or indeed any other 
trial, no longer can be a considered properly a game of wits and 
skill. It is clear that men on trial for their lives are entitled to 
all pertinent facts relating to their defense and that no witness 
is entitled to constitute himself the judge of what the court shall 
hear. Id. at 711. 



10. Prosecutor’s promise. — that if key identification witness testi- 
fied, he would attempt to get his sentence reduced. Napue v. Illinois 
36QU.S. 264 (1959). 

11. Two Eye Witnesses- whose existence was unknown to the 
defense and who would have exonerated him. Wilde v. Wvomine 

362 U.S. 607 (1960). 8 ’ 

12. Written Statement . — by state witness to prosecutor which con- 
tained inconsistencies with his trial testimony. Powell v. Wiman 
287 f.2d 275 (5th (Cir. 1961). 

13 . £e«er.-— from lawyer in foreign state informing prosecutor 
that Jhs hey witness had been confined in mental institutions in three 
states. Powell v. Wiman, supra. (Documents discovered over ob- 
jection by subpoena duces tecum in later federal habeas corpus pro- 
ceeding.) 
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14. Psychiatric and Psychological Reports . — of psychiatrist and 
psychologist who examined accused for state and found him incompe- 
tent. Defense of insanity not raised because defense mental examina- 

I tion indicated otherwise. No request for disclosure or misrepresenta- 
tion. Ashley v. Texas, 319 F.2d 80 (5th Cir.) cert, denied, 375 U.S. 
931 (1963). 

15. Written but Unsigned. Statement . — of accomplice in which he 
admitted the act of killing; statement would have been relevant to 
punishment. Brady v. Maryland, 373 U.S. 83 (1963). Douglas, J. 
•SJ, • • • suppression ... of evidence favorable to an accused . . violates 
if due process. 

9, Written Statement . — of eye witness in possession of prosecutor 

* at variance with his trial testimony that no struggle had taken place 
' before the sheriff was shot. Statement corroborated struggle and 
• defense version used in plea for leniency. United States ex. rel. 
\ Butler v. Maroney, 319 F.2d 622 (3d Cir. 1963). 

!■; 17. Existence and Statements of Two Eye Witnesses . — who denied 

that the accused was the offender; prosecutor used two other witnesses 
who identified accused as offender. United States ex. rel. Meets v. 
Wilkins, 326 F.2d 135 (2d Cir. 1964). Marshall, J.: 

Finally, the state argues that there was no suppression since 
Meers’ counsel might have learned of the Colosantis in advance 
of the trial, just as he in fact learned of them shortly thereafter. 
We agree that the availability of witnesses to the defense through 
its own investigations is a relevant consideration, but we do not 
think it is ordinarily determinative.” Id. at 140. 



In Virgin Islands r. Lovell, 410 F.2d 807 (3rd Cir. 1969), a case 
where the majority held that detectives’ reports reflecting contradic- 
tory pre trial statements of a non-testifying witness were not produc- 
ible under the Jencks Act, the dissent argued that such reports should 
have been produced as evidence favorable to the accused under the 
Brady principle. 

18. Ballistics and Fingerprint Reports . — unknown to prosecutor, 
< but in possession of police, which demonstrated inter alia that the 

gun belonging to the defendant and identified at trial as looking like 
.the gun used to shoot policeman was not in fact the crime weapon. 
Barbee v. Warden. 331 F,2d 842 (4th Cir. 1964) (Soheloff, C.J .). 

19. Existence and Name of Eye W ilness . — withheld until trial testi- 



64 



FEDERAL CRIMINAL CASES 






* 



mony and then continuance to secure his presence denied. Coupled 
with other circumstances tp find cumulative indication of viola tion 
of due process. Remanded to Pennsylvania courts to afford them 
opportunity to rectify situation. United Slates ex. re.l. Drew v. 



Myers. 327 F.2d 174 (3d Cir 1964 ) 

20. Statement, of prisoner that he had stolen the guns introduced 
into evidence at the trial of the accused to show his linkage with the 
interstate transportation of stolen checks. Disclosure recognized as 
required by “The well-recognized rule . . . that a conviction cannot 
stand where a prosecutor has, either wilfully or negligently, with- 
held material evidence favorable to the defendant.” No reversal be- 
cause prosecutor had made pretrial disclosure and evidence regard- 
ing guns was stricken by trial judge. Thomas v. United States, 343 
F.2d 49, at 53 (9th Cir. 1965). 

21. Hospital Records and Police Statement. — deceased struck by 
accused with board one week prior to death. Defendant testified 
at trial that police officer had told him that deceased had been released 
from hospital same night after defendant hit him and was picked up 
a week later for drunkenness. Remanded for hearing in per curiam 
in reliance on Brady; little discussion of defense diligence or facts, 
if any, regarding prosecutorial suppression. Ellis v. United States, 
345 F.2d 961 (D-C. Cir. 1965). 

22. Grand Jury Minutes.- — testimony before grand jury incon - 
sistent with trial testimony may require disclosure even if both ver- 
sions incu lpatory to defendant. United States ex. rel. Bund v. 
LaValle. 344 F.2d 313 (2d Cir. 1965). 




